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INTRODUCTION
International Brotherhood of Teamsters Local Union 174 (Local

174) hereby petitions for discretionary review of the Court of Appeals
decision reversing the trial court’s dismissal of Glacier Northwest, Inc.
d/b/a CaPortland’'s (Glacier)'s clams for conversion and trespass to
chattels, tortious interference, and civil conspiracy.

On August 11, 2017, during a labor dispute, Local 174 drivers
began a strike against Glacier by suddenly but peacefully walking out of
work while Glacier was mixing concrete in the drivers trucks. The
walkout was core, protected activity under Section 7 of the National Labor
Relations Act (NLRA) and the financial loss Glacier suffered as aresult of
undelivered concrete spoiling is typical of strikes.

Glacier nonetheless sued Local 174 for this conduct. Its complaint
merely dressed up an objection to the manner in which drivers performed
their strike—an issue within the National Labor Relations Board's (NLRB
or Board) exclusive jurisdiction—in the language of tort. The trial court
correctly determined that Glacier’s artful pleading could not avoid federal
preemption and accordingly dismissed its claims.

The Court of Appedls reversed, holding that a litigant can avoid
preemption of strike-related claims through the artifice of calling the

strikers actions “property destruction’—even when the “destruction”
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occurred solely by virtue of workers withholding their labor, causing
perishable products to spoil.

The Court of Appeas erred because state-law claims based on
strike activity are preempted if the conduct was either clearly or arguably
protected under the NLRA. Both tests are satisfied here. This Court should
accept discretionary review of the decision below because its holding
implicates all four grounds under RAP 13.4. The decision (1) conflicts
with this Court’s articulation of Garmon preemption’; (2) conflicts with
that doctrine, as explained and applied by other appellate decisions; (3)
presents a significant question of law under the U.S. Constitution, since
preemption emanates from the Supremacy Clause; and (4) presents an
issue of substantial public interest, since it would radically restrict the
rights of millions of Washington workers covered by the NLRA to engage
in peaceful walkouts whenever perishable products might be impacted.

IDENTITY OF PETITIONER
Petitioner Local 174 was the respondent in the proceedings before

the Court of Appeals and the defendant before the trial court.

DECISION BELOW
Local 174 appeals that portion of the Court of Appeals’ (Division

I) November 16, 2020, amended decision reversing the trial court’'s

! san Diego Building Trades Council v. Garmon, 359 U.S. 236, 245, 79 S.Ct. 773, 3 L.
Ed. 2d 775 (1959).
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dismissal of Glacier's three strike-related conversion and trespass clams
as Garmon-preempted. A copy of the decision is appended hereto.

|SSUE PRESENTED FOR REVIEW
Where the Court of Appeals departed from well-established

principles of state and federal law by holding that the trial court had
jurisdiction to adjudicate tort claims arising from a peaceful walkout
during a labor dispute, should this Court grant discretionary review under
RAP 13.4(b) to resolve the conflict between that decison and the
precedents of this and other appellate courts, along with the substantial
guestion of federal labor law preemption presented by the decision below?

STATEMENT OF THE CASE

. AsPart of a Strike, Local 174 Drivers Walked Off the Job During
Concrete Batching, Resulting in the Concrete Being Offloaded,
Hardening, and Becoming Unusable.?

On August 11, 2017, after contract negotiations broke down, Local
174 “engaged in a sudden cessation of work” at several of Glacier's
Seattle-area facilities. CP 6. Glacier contends Local 174 “intentionally
timed” the strike to maximally harm Glacier’s business by starting when
Glacier was mixing, loading, and delivering concrete. CP 7.

Glacier neither alleges nor produced evidence to show that its

drivers took any affirmative action to destroy its trucks or concrete. Cf.,

2 Because the trial court dismissed Glacier's strike-related claims pursuant to CR 12(b),
the statement of facts below is drawn from Glacier's complaint as well as supplemental
evidence Glacier presented in opposition to dismissal. Given the posture of the claims’
dismissal, the facts Glacier alleges are accepted as true only at this stage of the case.
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CP 1-9, 200-16. Rather, Glacier simply labels the drivers conduct of
concertedly ceasing to work without advance notice—i.e., striking—as
“sabotage, ruination, and destruction” of Glacier's concrete and asserts
conversion and trespass to chattels based on those alegations. CP 5-9.

Il. Procedural History
On December 4, 2017, Glacier filed its complaint in King County

Superior Court. CP 1-21. The trial court dismissed, as Garmon-
preempted, the portions of this complaint based on property damage
allegedly caused by Loca 174's walkout (counts I-111). RP 73-86. The
Court of Appeals reversed the dismissa of the “destruction of property”
clams, while affirming the summary-judgment dismissal of Glacier's
remaining claims.® Local 174 timely moves for discretionary review.

ARGUMENT

. TheCourt of AppealsErred by Finding Glacier’s Tort Claims Not
Preempted, Even Though the NLRA Actually Protected Local
174's Walkout.

Section 7 of the NLRA confers on employees the right “to engage
in [] concerted activities for the purpose of collective bargaining or other
mutual aid or protection.” 29 U.S.C. § 157. A primary strike is the “core”
concerted activity workers use in collective bargaining and is “explicitly
protected by” Section 7 of the NLRA. Div. 1287 of Amalgamated Ass n of

., Elec. Ry. & Motor Coach Emp. of Am. v. Missouri, 374 U.S. 74, 82, 83

% Local 174 does not appeal this portion of the Court of Appeals’ decision.
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S. Ct. 1657, 10 L. Ed. 2d 763 (1963). Likewise, “[a] walkout is a species
of strike and ... is generally protected provided it is conducted for the
purpose of mutual aid and protection.” Bob Evans Farms, Inc. v. N.L.R.B.,
163 F.3d 1012, 1023 (7th Cir. 1998). Accord N. L. R. B. v. Holcombe, 325
F.2d 508, 511 (5th Cir. 1963).

Timing a walkout to increase workers bargaining leverage is a
standard tactic that enjoys Section 7 protection. See M. & M. Bakeries,
Inc., 121 NLRB 1596, 1605 (1958), enf'd 271 F.2d 602 (1st Cir. 1959);
Crookston Times Printing Co., 125 NLRB 304, 315 (1959); NLRB v. A.
Lasaponara & Sons, Inc., 541 F.2d 992, 998 (2d Cir. 1976). That generd
rule fully applies in the concrete industry. See ABC Concrete Co., 233
NLRB 1298, 1304 & n.6 (1977), enf'd 619 F.2d 620 (6th Cir. 1980)
(concrete truck drivers concerted activity timed when employer was
“very busy,” resulting in “inconvenience and economic loss,” protected).

Strikers do not lose NLRA protection simply for failing to give
advance notice of a strike. Johnnie Johnson Tire, 271 NLRB 293, 295
(1984); Columbia Portland Cement Co. v. N.L.R.B., 915 F.2d 253, 257
(9th Cir. 1990). Neither do they lose protection by attempting to inflict
financial loss on their employer. Spencer Trucking Corp., 274 NLRB
1444, 1445, 1449 (1985) (“the normal object of an economic strike is to

subject the employer ... to adverse economic consequences to cause it to
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grant the economic demands made by striking employees’).

Sometimes financial loss to an employer takes the form of a
perishable product spoiling. That result does not change the analysis. A
walkout timed to ruin the employer’s product or merchandise is protected,
so long as employees take reasonable precautions not to endanger the
physical integrity of the employer’s plant. See Lumbee Farms Coop., 285
NLRB 497, 503, 506-07 (1987), enf'd 850 F.2d 689 (4th Cir. 1988), cert.
denied 488 U.S. 1010 (1989) (walkout protected even though timed to
“cause the company monetary losses from product contamination” on
busy holiday weekend); Centr. Okla. Milk Prod. Ass'n, 125 NLRB 419,
435 (1959), enf'd, 285 F.2d 495 (10th Cir. 1960) (“No unusua
circumstance, such as aggravated injury to personnel or premises, was
created by the fact that the milk handled is perishable and loss might be
sustained; loss is not uncommon when a strike occurs.”); Leprino Cheese
Co., 170 NLRB 601, 606-07 (1968), enf d 424 F.2d 184 (10th Cir. 1970)
(wakout protected even though timing caused perishable cheese to be
ruined); Fishman & Sons, Inc., 122 NLRB 1436, 1445-46, 1447 (1959)
(walkout protected even though timing caused loss of perishable leather),
enf'd 278 F.2d 792, 795-96 (3d Cir. 1960); Ablon Poultry & Egg Co., 134
NLRB 827, 829 (1961) (walkout resulting in spoilage of perishable

product protected).
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In Lumbee Farms, the NLRB addressed and reected the
employer’s argument that an otherwise lawful walkout loses its protected
status if “timed to cause [the employer] ... actua product loss or damage.”
Lumbee Farms, 285 NLRB at 506. In an analysis adopted by the Board,
the administrative law judge explained:

The fact that the strike occurred during the workday when

chickens were on the line and vulnerable to loss does not

mean employees automatically lost protection under the

Act. Strikers are not required under the Act to institute the

strike at a specific time of day. The economic pressure

flowing from such a strike must be weighed against the

goals sought to be achieved by the strikers ... . To be

weighed against such an indefinite loss are the strikers

legitimate concerns regarding their working conditions and

pay. Here ... the employees efforts were not simply to

inflict economic loss on Respondent without a

compensatory gain for themselves ... . [A]t least one
compensatory objective of the strike was awage increase.

Id. at 506-07 (emphasis added).

Under consistent Board precedent, the drivers walkout, as alleged
by Glacier, was actually protected. Glacier's alegation that the drivers
timed the strike to occur during the batching process, resulting in
destroyed concrete, is materialy identica to the employer's claim in
Lumbee Farms that the chicken processors timed their walkout to coincide
with the plant’s busiest period, causing “contamination” and “actual
product loss or damage.” 1d. at 503, 506-07. Just as in Lumbee Farms, the

drivers alleged timing of the strike to make the batched concrete
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“vulnerable to loss does not mean employees automatically lost protection
under the Act.” 1d. at 506. Accord Okla. Milk, 125 NLRB at 435; Leprino
Cheese, 170 NLRB at 606-07.

The Court of Appeas nonetheless held that if it were true, as
Glacier aleged, that the Union timed its strike during the batching “with
the intention of causing maximum product loss to Glacier, this conduct
was clearly unprotected under section 7 of the NLRA” Op. at 17.

The court’s erroneous conclusion grossly misreads the perishable
product doctrine. Rather than evaluate the many authorities holding
walkouts are protected even when they result in ruined product, see supra,
6—7, the court cited a single case on the subject, Boghasian Raisin Packing
Co., 342 NLRB 383 (2004). Op. at 16-17. It misread that case by relying
on admitted dicta by the administrative law judge, which the Board
declined on appeal to adopt. Id. at 396-97 (tria judge conceding that the
cumulative finding is “not critical to this decision”); 387 n. 13 (Board
declining to adopt judge’ s aternative finding). Although the rejected dicta
is not Board precedent, the court below relied on it to hold that “ Glacier's
allegations are similar to those of Boghosian [].” Op. at 17. This error
caused it to misunderstand the Board' s construction of its own authority.

The only other NLRB cases the court considered are plainly

distinguishable. The decision below relied heavily on Marshall Car Wheel
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& Foundry Co., 107 NLRB 314 (1953), and the Fifth Circuit’s opinion
enforcing the Board order. N.L.R.B. v. Marshall Car Wheel & Foundry
Co., 218 F.2d 409 (5th Cir. 1955). That case involved a strike timed to
coincide with the pouring of molten metal, which—if not immediately
emptied—would destroy the employer’s entire plant and threaten injury to
personnel. Id. at 411 n.3, 413 n. 7. A strike threatening physical harm to
plants or persons is worlds apart from one which merely spoils perishable
product. See Fishman, 122 NLRB at 1447; Leprino Cheese, 170 NLRB at
607; Centr. Okla. Milk Prod., 125 NLRB at 435. As Glacier did not alege
any threat to plants or persons here, this authority isinapposite.

[I. The Court of Appeals Further Erred Because Glacier’'s Tort

Claims Were Still Federally Preempted Even if Local 174's
Walkout was Only “ Arguably Protected.”

Even if there were some doubt whether timing a walkout to cause
loss of perishable product is actually protected, notwithstanding the
Board's repeated holdings, it is most certainly arguably protected. The
Court of Appeals separately erred by failing to affirm on that basis.

Garmon itself held that “States ... must defer to the exclusive

* The court ignored this distinction and conflated the alleged facts of this case with those
in Marshall Car by misreading that case to require employees to take “reasonable
precautions to prevent the destruction of an employer’s plant, equipment, or products
before engaging in awork stoppage,” Op. at 15 (emphasis added)—even though the cited
passage was expresdy limited to “protect[ing] the employer’'s physical plant from []
imminent damage.” Marshall Car, 107 NLRB at 315. So, too, with its reliance on Int’|
Protective Serv., Inc., 339 NLRB 701, 702 (2003) (involving “imminent danger” to
“Federal buildings and their occupants’ resulting from a walkout by security guards, not
the loss of stock).
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competence” of the NLRB both when an activity is clearly or even only
“arguably” subject to Section 7 or 8 of the NLRA. Garmon, 359 U.S. at
24445, Conduct is “arguably” subject to the NLRA when the party
asserting preemption “advance[s] an interpretation of the Act that is not
plainly contrary to its language and that has not been ‘authoritatively
rejected’ by the courts or the Board.” ILA v. Davis, 476 U.S. 380, 395, 106
S.Ct. 1904, 90 L. Ed. 2d 389 (1986).

The court erred because it did not even consider Garmon's
“arguably protected” standard. To find the walkout unprotected under
Garmon, the court had to conclude that the NLRA’s plain text stated or a
tribunal had “authoritatively” held that intentionally timing a strike to
cause perishable product to spoil lacks statutory protection. Id. Nothing in
Section 7 or 8 of the NLRA’s text so provides. On the contrary, the NLRA
expressly protects employees’ rights to “engage in ... concerted activities
for the purpose of collective bargaining or other mutual ad or
protection... .” 29 U.S.C. § 157. Even if the Court was not persuaded that
Board precedent clearly protects such conduct (it does), there was
absolutely no basis to find any tribunal has come to the opposite
conclusion.’> Since the law is at the very least unclear on the strike's

protectedness, “[d]ecisions on such questions of federa labor law should

® The only opinion to so opine did so in dicta rejected by the Board on appeal. Supra 8-9.
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be resolved by the Board,” not left to “the state court to decide in the first
instance.” Local 926, IUOE v. Jones, 460 U.S. 669, 682, 103 S. Ct. 1453,
75 L. Ed. 2d 368 (1983).

The lower court skirted the arguable protection analysis in part by
crediting Glacier's argument that its allegations implicated the “local
feeling” exception to Garmon preemption. See Garmon, 359 U.S. at 243—
44.° It noted that “[p]olicing of actual or threatened violence to persons or
destruction of property has been held most clearly a matter for the States,”
and suggested that Glacier alleged such property destruction. Op. at 14
(quoting Lodge 76, Intern. Assn of Machinists v. Wisc. Empl. Rel.
Comm'n, 427 U.S. 132, 136, 96 S. Ct. 2548, 49 L. Ed. 2d 396 (1976)). The
decision’sreliance on the “local feeling” exception errs on three grounds.

First, the Supreme Court has limited states interest in “property
destruction” to cases of violence and imminent threats to the public order,
which this case does not involve. Regardless of whether conduct is
actualy protected, state courts have extremely narrow jurisdiction to
consider claims arising out of strikes. States retain the power to grant

compensation in tort only for strike “conduct marked by violence and

® Garmon crafted two exceptions to its preemption rule: the NLRB does not displace the
state forum where (1) “the activity regulated [is] a merely peripheral concern of [federal
labor law]” or (2) “the regulated conduct touche[s] interests so deeply rooted in local
feeling and responsibility that, in the absence of compelling congressional direction,” it
cannot be inferred “Congress had deprived the States of the power to act.” Id. at 243-44.
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imminent threats to the public order.” Garmon, 259 U.S. at 247.” Absent
these elements, property damage claims do not escape preemption. Id.

Thus, citing Garmon and Gibbs, courts routinely dismiss property
damage tort claims as preempted when they lack alegations that the loss
or damage to property involves violent conduct. See Firebird Structures,
LLC v. United Bhd. of Carpenters, Local Union No. 1505, 252 F. Supp.3d
1132, 1179-80 (D.N.M. 2017) (even if “allegations of property damage”
could support claimed tort, they “would [not] amount to acts or threats of
violence that would sustain the Court’s jurisdiction over the tortious
interference clams’); Pantex Towing Corp. v. Glidewell, 763 F.2d 1241,
124445, 1249-50 (11th Cir. 1985) (maritime trespass claims preempted
because “business losses resulting exclusively from the work stoppage’
arose from “protected” conduct). Glacier did not allege that Local 174's
walkout involved violence or a disruption to public order. Thus, the
Court’ sinvocation of “property destruction” is inapposite.

Second, the court ignored the fact that the very acts and omissions

which allegedly destroyed the batched concrete—the drivers sudden

" 30 holding, Garmon distinguished cases suggesting employers can sue for strike-related
damages to property, clarifying that these were limited to instances of “violent conduct.”
Id. at 248, n.6 (discussing UAW v. Russell, 356 U.S. 634, 636, 78 S. Ct. 932, 2 L. Ed. 2d
1030 (1958) and United Const. Workers v. Laburnum Const. Corp., 347 U.S. 656, 658,
74 S. Ct. 833, 98 L. Ed. 1025 (1954)). Accord UMW v. Gibbs, 383 U.S. 715, 729, 86 S.
Ct. 1130, 16 L. Ed. 2d 218 (1966) (state jurisdiction in labor disputes limited to “violence
and threats of violence”).
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cessation of work—is core protected activity. Even where a Garmon
exception might otherwise apply, courts must still defer to the NLRB
where the aleged conduct “is so closdly interwoven with protected
activity as to make interference with the national labor policy likely.”
N.L.RB. v. Roywood Corp., 429 F.2d 964, 969 (5th Cir. 1970). Accord
Rider v. MacAninch, 424 F. Supp.2d 353, 360 (D.R.I. 2006). To the extent
spoliation of merchandise might sometimes by subject to local regulation,
permitting this lawsuit to proceed risks interfering with federal labor
policy since the aleged torts and protected activity “consist” of the same
act—the drivers walkout during the batching process—and are “closely
interwoven” with one another. 1d.2

Third, the court simply adopted Glacier's characterization of the
drivers’ conduct as “intentional destruction of property.” That phrase is a
“conclusory” legal label, not a description of alleged conduct. Cf. Hartford
Ins. Co. v. Ohio Cas. Ins. Co., 145 Wn. App. 765, 782-83, 189 P.3d 195

(2008) (expert’s testimony sufficient to create fact dispute over “property

8 «|f the conduct relied on to prove an essential element of the state action is conduct that
is arguably covered by the Act, the state claim is preempted.” Kilb v. First Student
Transp., LLC, 157 Wn. App. 280, 289, 236 P.3d 968 (2010). Glacier's claims require
proof that Local 174 willfully “interfer[ed]” or “intermeddie[ed]” in Glacier’s possession
of its property “without lawful justification,” so as to deprive Glacier of use of the
property. Repin v. Sate, 198 Wn. App. 243, 270, 392 P.3d 1174 (2017) (conversion);
Kozol v. JPay, Inc., 1 Wn. App. 2d 1050 at *5 (2017) (unpublished) (trespass to chattel).
Glacier cannot prove Local 174 “interfered” or “intermeddied” with its concrete without
showing the drivers walked off the job. Nor can it show the lack of a “lawful
justification” without showing the walkout was unprotected under the NLRA.
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damage’ only because he “specifically” explained the “form of physical
injury to tangible property”). Kilb stressed that “it is [] the conduct being
regulated, not the legal standards, that courts focus on in deciding whether
the Board's jurisdiction is exclusive.” Kilb, 157 Wn. App. at 289. The
court violated the directive to look past “the label affixed to the cause of
action under state law” and examine the “the conduct on which the suit is
centered.” Local 100 of United Ass' n of Journeymen v. Borden, 373 U.S.
690, 698, 83 S. Ct. 1423, 10 L. Ed. 2d 638 (1963).

Glacier's complaint and supporting affidavits reveal that the
drivers collectively stopped work suddenly without providing advance
notice. CP 3-9. They then returned their trucks to Glacier’s yard so that its
managers could remove the concrete. 1d. Stripped of formal labels, Glacier
alleges only that the drivers’ sudden walkout caused concrete to spoil—at
the very least, arguably protected conduct. The court erred by crediting
Glacier’sformal legal label over analysis of the actual conduct it alleged.

[11.The Court of Appeals Misreading of Garmon Warrants
Discretionary Review under RAP 13.4.

A. The Court of Appeals Decison Conflicts with This Court’s
Garmon Precedents.

Discretionary review is warranted under RAP 13.4(b)(1) because
the decision below runs afoul of this Court’'s Garmon precedents. In

Beaman v. Yakima Valley Disposal, Inc., 116 Wn.2d 697, 807 P.2d 849
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(1991), the Court recognized that “Garmon stands for the principle that
potential, rather than actual, conflict is enough to warrant preemption.” Id.
at 704. Establishing a potential conflict, the Court explained, meant the
defendant had to present “at least an arguable case that state jurisdiction is
preempted.” Id. at 701, n.3 (citing Davis, 476 U.S. at 395). Applying this
standard, Beaman found the defendant had shown “at least an arguable
case that the state action is preempted.” Id. at 712. This Court has aso
found a trespass claims preempted where there was “no authoritative
decision” regjecting the theory of liability asserted by the plaintiff, thereby
bringing the “controversy ... within the ‘arguably subject’ rule of
[Garmon].” Freeman v. Retail Clerks Union No. 1207, 58 Wn.2d 426, 362
P.3d 803 (1961).

As explained above, Loca 174 has more than met its burden to
show that its wakout, allegedly resulting in the spoliation of batched
concrete, is arguably protected. The Court of Appeals misreading of
Garmon conflicts with this Court’ s arguabl e protection precedent.

B. The Court of Appeals Decision Conflicts with Other Court of
Appeals Decisions Construing Garmon.

The Court should grant discretionary review because the decision
below also conflicts with other published Court of Appeals decisions
applying Garmon preemption. This Court’s intervention is needed to

resolve the tension between the decision below and the earlier precedents.
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Division Il has endorsed severa important principles identified
above. In Kilb, the Court of Appeals stressed that “it is [] the conduct
being regulated, not the legal standards, that courts focus on in deciding
whether the Board' s jurisdiction is exclusive.” Kilb, 157 Wn. App. at 289.
Contrary to this guidance, the court below did not focus on the drivers
actual conduct, as alleged by Glacier, but on the formal labels attached to
its causes of action. Supra, 14-15. Kilb aso announced that “even where a
clear state public policy exists, a state clam will be preempted where
Congress intended to deprive states of the power to act.” Kilb, 157 Wn.
App. at 293. Although Washington has a clearly articulated state policy to
protect workers' right to organize, a supervisor’s wrongful discharge clam
for allegedly refusing to fire pro-union employees implicated an area over
which Congress “inten[ded] to confer exclusive federal jurisdiction.” Id.
Likewise, while Washington may have a general interest in protecting
property, that interest is displaced when the associated tort aleges strike
conduct that is core protected Section 7 activity.

The decision below aso conflicts with Wal-Mart Sores, Inc. v.
UFCW, 190 Wn. App. 14, 26-27, 354 P.3d 31 (2015). The trespass claim
there touched on arguably protected conduct, which, the court held,
Washington did not have a “deeply rooted” local interest in regulating. To

reach that conclusion, the court examined how “central” the alleged
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“conduct” was to Wa-Mart’s claims and whether such conduct is a
subject of federal regulation. Id. a 24. It then found that because the
allegedly trespassing activity “was [not] marked by violence and imminent
threats to the public order,” the “local interest” exception did not apply. Id.
at 26-27. In contrast, the court below neither considered whether the
alegedly tortious conduct was federally regulated nor applied the local
concern exception in an appropriately limited fashion.
Finally, the decision here conflicts with HERE, Local 8 v. Jensen,
51 Wn. App. 676, 754 P.2d 1277 (1988), in which Division | found a
union’s tortious interference with a contract and business expectancy
clam preempted because “[i]t is well settled that a state claim of tortious
interference with an employment contract is preempted by the NLRA.” 1d.
at 680-81. Here, one of Glacier’'s strike-related claims that was allowed to
proceed is “intentional interference with Glacier’'s performance,” CP 15-
16, therefore directly conflicting with Jensen.
C. Because the Garmon Preemption Doctrine Emanates from the

Supremacy Clause, the Court of Appeals Decision Presents a
Significant Question of Law under the U.S. Constitution.

Local 174 is entitled to review under RAP 13.4(b)(3) because the
decision presents a significant question of law under the U.S. Constitution.
Federal preemption in general, and NLRA preemption in

particular, is a function of the U.S. Constitution’s Supremacy Clause. See
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Beaman, 116 Wn.2d at 702 (“Congress power to preempt state law is
derived from the Supremacy Clause of article 6 of the federa
congtitution.”). Accord Smith v. Nat’| Seel & Shipbuilding Co., 125 F.3d
751, 755 (9th Cir. 1997). It necessarily follows that a dispute over
Garmon, as here, raises a question of “constitutional dimension” regarding
the operation of the Supremacy Clause. United States v. Boffa, 688 F.2d
919, 932 (3d Cir. 1982), cert. denied, 460 U.S. 1022, 103 S. Ct. 1272, 75
L. Ed. 2d 494 (1983); Smith, 125 F.3d at 756.

D. The Court of Appeals Decision Strips Millions of Washington

Workers Economic of Leverage in Labor Disputes, an |ssue of
Public Importance the Supreme Court Should Decide.

Review is adso warranted under RAP 13.4(b)(4) because the
court’s decision could severely restrict the manner in which Washington
workers subject to the NLRA can conduct strikes and walkouts—all
without the input of the agency responsible for interpreting the Act.

At present, there are over 2,780,000 private sector workers in
Washington, the vast majority of whom are covered by the NLRA.® In one
fell swoop, the decision below permits tort claims against any of those
workers for engaging in classically protected concerted activity whenever

an employer contends the workers timed their strike to heighten the

® See “Current Employment Estimates,” Employment Security Department, available at
https://esd.wa.gov/labormarketinfo/employment-estimates (last visited Dec. 9, 2020)
(select “Current employment estimates, seasonally adjusted”).

PETITION FOR DISCRETIONARY REVIEW - 18



employer’s economic losses through spoliation of perishable product. That
conclusion jeopardizes an economic weapon protected by federa law for
workers to use in labor disputes with their employers. The Court should
accept review to decide the important public question of whether
Washington courts can adjudicate claims over the nonviolent manner in
which workers withhold their |abor.

CONCLUSION
For these reasons, Local 174 respectfully asks the Court to grant

discretionary review of the Court of Appeals’ reversal of the trial court’s

dismissal of Glacier's strike-related claims.

Respectfully submitted this 15th day of December, 2020.
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ANDRUS, A.C.J. — Glacier Northwest Inc., who employs drivers represented
by the International Brotherhood of Teamsters Local Union No. 174 (Union), filed
this lawsuit against the Union for intentional destruction of property,
misrepresentation, and tortious interference with a business relationship, relating
to the Union’s conduct during and immediately after an August 2017 strike. The
trial court initially dismissed Glacier’s property destruction claims, concluding they
were federally preempted. It subsequently dismissed the misrepresentation and
tortious interference claims on summary judgment, concluding Glacier failed to
present a genuine issue of material fact on the elements of justifiable reliance or

proximate cause.
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We reverse the dismissal of Glacier’s claims for intentional destruction of
property because those claims are based on conduct neither actually nor arguably
protected under section 7 of the National Labor Relations Act.! We affirm the
dismissal of Glacier’s remaining claims.

FACTS

Glacier sells and delivers ready-mix concrete throughout Washington
State.? Its 80 or 90 truck drivers, who work out of Glacier’s facilities in Seattle
along the Duwamish River, and in Kenmore and Snoqualmie, are represented
exclusively by the Union. Glacier’s lawsuit was based on two instances of alleged
Union misconduct at the beginning of a strike on August 11, 2017, and on the day
the strike ended on August 18, 2017.

Auqust 11 Work Stoppage

Glacier alleged that in the early morning hours of August 11, 2017, Glacier
and its drivers began the process of batching and delivering concrete to Glacier
customers. “Batching” is the process of preparing concrete for the immediate
delivery to a customer, and generally requires measuring and mixing different
ingredients (cement, sand, aggregate, admixture, and water) pursuant to a
customer’s specifications. Glacier places these raw materials into a hopper and
blends them together. Once it is batched, Glacier discharges the concrete into a
ready-mix truck for immediate delivery to a customer’s project site. The trucks are
specifically designed to maintain the integrity of the batched concrete in a revolving

drum during transport.

129 U.S.C. §157.
2 Glacier Northwest Inc. does business as CalPortland.
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Glacier further alleged that concrete is a perishable product because once
at rest, it begins to harden immediately and can begin to set within 20 to 30
minutes. Once the raw materials are batched, the concrete cannot be saved for
another day and must be delivered, poured, and finished. As a result, Glacier’s
drivers have a limited amount of time in which to deliver and pump the concrete or
it becomes useless. If the drivers do not deliver the concrete within this short time
period, the concrete is rendered unusable because the concrete’s physical
condition materially changes, and it eventually hardens. And if the batched
concrete remains in the revolving drum of the ready-mix truck beyond its useful life
span, the concrete will harden inside the revolving drum and cause significant
damage to the truck. Once concrete starts to set, it begins to thicken, placing
pressure on the hydraulic system of the rotating barrel of the truck. If a driver stops
the rotation of the drum, the setting process commences and the concrete starts
to harden inside. Glacier alleged the Union representatives and Glacier’s drivers
all knew of this perishable nature of batched concrete.

Glacier alleged that shortly before 7:00 a.m., on the morning of August 11,
2017, Union agents were physically present at Glacier's Seattle facility and
observed drivers loading batched concrete onto its trucks. Glacier’s collective
bargaining agreement (CBA) with the Union had expired as of July 31, 2017, and
the Union was in the process of negotiating a replacement CBA with Glacier and
other concrete companies. Glacier further alleged that once the Union
representatives knew there was a substantial volume of batched concrete in

Glacier’s barrels, hoppers, and ready-mix trucks, they called for a work stoppage.
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Glacier alleged that the Union intentionally timed this cessation of work to ensure
the destruction of all of the batched concrete.

According to Adam Doyle, Glacier’'s dispatch coordinator, at the time the
Union called the strike, Glacier had mixer trucks already on job sites delivering
concrete, drivers on the road with fully loaded trucks, drivers in the yard waiting to
have their trucks loaded from Glacier barrels and hoppers, and drivers in the yard
with fully loaded trucks ready to depart. Doyle notified the drivers that they were
obligated to finish any job that Glacier had started. Normally, when drivers return
to the yard after delivering concrete, they offload any leftover concrete into a
“reclaimer” or into a form to make ecology blocks. They then rinse out the drum
and return to the line to take on another load.

But on August 11, the drivers all brought their mixer trucks back to the yard
between 7:00 a.m. and 7:45 a.m. Justin Denison, Glacier’s ready-mix concrete
manager, testified that some of the drivers, who were on their way to jobsites with
trucks loaded with 9 to 10 cubic yards of concrete when the Union called the strike,
returned their trucks to Glacier's Duwamish facility without delivering the concrete.
He testified that at least 16 drivers came back with fully loaded trucks, and 9 drivers
abandoned them in Glacier’s yard without notice to Glacier. Seven drivers parked
their trucks, notified Glacier of their return, and sought instructions for dealing with
the concrete. Denison described the scene:

| was present in the yard when the loaded trucks came rolling back

in on August 11. ... It was complete chaos. We had to offload the

concrete from the barrels before it “set up.” We had to dispose of the

concrete in a timely manner to avoid costly damage to the mixer
trucks and in a manner so as not to create an environmental disaster.

We had to reorganize material storage bunkers into which we
offloaded the concrete. We had to deal with settling ponds, treatment
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of material and filter presses to handle hundreds of cubic yards of

concrete. It took us 5 hours to properly handle and clean-up the

mess created by the drivers.
Glacier contended it took emergency measures to offload the hardening concrete
into hastily constructed bunkers in an environmentally safe manner, and quickly
washed out the trucks to prevent damage to them. But it was unable to save any
of the concrete. Glacier had to subsequently bring in excavation equipment and
trucks to break up the fully hardened concrete and haul it to a disposal site.

Glacier initially issued disciplinary letters to the 16 drivers who returned their
loaded trucks to Glacier’s facility for abandoning the trucks and violating Glacier’s
work rules and safety rules by deliberately putting Glacier’s business in imminent
harm. When Glacier's management learned that 7 of the drivers had given Glacier
advance notice of the strike and their intent to return loaded trucks to Glacier’s

facility, Glacier withdrew the warning letters to these drivers.

August 19 Mat Pour

GLY Construction, a general contractor, had subcontracted with Glacier to
supply concrete for a commercial project in the South Lake Union neighborhood
of Seattle (the Vulcan Project). When the Union called the August 11 strike, GLY
had a large mat pour,® as part of the Vulcan Project, scheduled for Saturday,

August 12, 2017. Glacier canceled this job due to the strike.

3 A “mat pour” involves the delivery of concrete by several trucks, one after another, to pour a
concrete foundation for a large commercial building. The work requires a substantial labor force
including dispatchers, laborers, batch plant personnel, truck drivers, GLY personnel, and City of
Seattle inspectors and police. Because a mat pour requires street closures, having a sufficient
number of drivers to deliver concrete is essential.

-5-
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In the early morning hours of August 18, 2017, the Union and Glacier
agreed to a successor CBA covering August 1, 2017 through July 31, 2021.
Around 11 a.m. that morning, the Union called a meeting with the drivers, during
which they voted to approve the CBA (August 2017 CBA).* Immediately after the
August 18 ratification vote, the Union drafted a press release announcing the vote,
and posted it on the Union’s website and Facebook page within a couple hours of
the meeting. This release said that the Glacier strike was over and “everyone is
now back to work.”

That same day, GLY Construction employee Dane Buechler called Ted
Herb, the president of the company, to inform him that the Union had ratified a new
CBA with Glacier. Buechler wanted to proceed with the Vulcan Project mat pour
after midnight that night but was unsure if the Glacier drivers would respond to
work that night. Glacier managers had heard rumors that the drivers had been
instructed not to answer phones for Saturday work. Glacier’s vice president and
general manager, Melanie O’'Regan, was unwilling to mobilize for the mat pour
without reason to believe the drivers would show up because Glacier would then
be responsible for both Glacier's losses and GLY’s mobilization costs and
potentially liquidated damages.

Buechler asked Herb to call the Union’s agent, Rick Hicks, with whom Herb
had previously discussed the complexities of this concrete job, to find out if the

rumors were true. Greg Mettler, Glacier’'s ready-mix sales manager, also spoke to

4 Union Secretary-Treasurer Rick Hicks signed the formal agreement on September 19, 2017, and
Glacier Director of Industrial Relations Brian Sleeper signed on November 20, 2017. But the parties
do not dispute that the drivers approved it before noon on August 18, 2017.
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Herb that afternoon and learned Herb intended to call Hicks to discuss the
concerns about whether drivers would show up for the mat pour.

Herb called Hicks around 12:35 p.m. that afternoon, and Hicks confirmed
the Union had approved the successor CBA. Herb told Hicks that GLY wanted to
reschedule the Vulcan Project mat pour for shortly after midnight that night, on
August 19. He recounted his conversation with Hicks:

| told Mr. Hicks: “Dane is trying to reschedule the mat pour for tonight

and there’s some concern about whether it will be properly serviced.

So, | have been asked to call and get a response and some

information on what will happen.” | asked: “I've been asked by Dane

to call you and get verification; will you service the mat pour or not?”

Herb testified that Hicks responded to his question by stating that “the
drivers have been instructed to respond to dispatch.” Herb asked the same
guestion a second time and Hicks “responded exactly the same way both times.”
Hicks denied making this statement to Herb.

Herb communicated the contents of this conversation to O’'Regan and
Mettler around 1 p.m. They interpreted Hicks’s statement that “the drivers have
been instructed to respond to dispatch” to mean that the Union had instructed the
drivers to show up to work the mat pour. O’Regan testified that she reasonably
relied on Hicks’s statement in making the decision to proceed that night to mobilize
to the job. But no one from Glacier spoke to Hicks directly.

Glacier decided to proceed with the mat pour. Glacier dispatcher Dirck
Armitage testified that generally, for weekend work, he will call drivers individually
to inform them of their start time and to tell them to check a “call-out recording”

listing all drivers’ start times for that weekend work. On August 18, Armitage began

calling drivers around 1:22 p.m. By 3:42 p.m., he had posted the call-out recording
-7 -
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with start times. Armitage testified that he listened to the call-out recording to
ensure it was functional, per standard practice, at 3:47 p.m. The last round of first
calls ended at 4:01 p.m., and dispatchers called each driver a second time,
beginning at 4:15 p.m.

Armitage and a second dispatcher spoke to some drivers personally and
left voice mail messages with others. According to Armitage’s dispatch notes, 12
of the drivers answered this phone call, and the majority of those drivers indicated
they would work the mat pour. Approximately 39 drivers did not answer.

The earliest assigned start time for the mat pour was at 12:30 a.m., and the
latest start time was at 7:00 a.m., with the majority of drivers scheduled to arrive
between 12:30 a.m. and 1:05 a.m. At 12:45 a.m. on August 19, Glacier employees
realized they had a problem. By 1:00 a.m., only 11 or 12 drivers had arrived for
the mat pour. Shortly before 1:15 a.m., only 17 of the 40-50 drivers needed
showed up for the mat pour, while another 5 drivers indicated they were on their
way. Knowing they could not complete the mat pour with only 22 drivers, Glacier
cancelled the pour at 1:15 a.m.

On August 23, 2017, Glacier sent disciplinary warning letters to the 39
drivers who did not show up for the August 19 mat pour, contending the failure to
report to work violated Glacier's work rule prohibiting the participation “in any
interruption of work or production.”

Procedural History

Glacier commenced this suit on December 4, 2017, alleging six separate
causes of action. Glacier’'s first three claims related to the August 11 work

stoppage: (1) wrongful sabotage and destruction of concrete, (2) intentional
-8-
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interference of Glacier's performance of its business relationships, and (3) civil
conspiracy to commit sabotage and to destroy Glacier's concrete. Glacier’s
remaining claims related to the August 19 mat pour: (4) fraudulent
misrepresentation and concealment, (5) negligent misrepresentation, and (6)
intentional interference with Glacier’s performance of the GLY contract.

On December 15, 2017, the Union filed a grievance against Glacier with the
National Labor Relations Board (NLRB), alleging Glacier had violated the National
Labor Relations Act (NLRA), 29 U.S.C. 88 157-158, by retaliating against the
Union drivers for engaging in a lawful strike, retaliating against drivers for not
showing up for work in August 19, and filing “an objectively baseless federally
preempted lawsuit” against the union in state court.

In January 2018, the Union moved to dismiss Glacier's claims under CR
12(b)(1) and 12(b)(6), arguing that all of Glacier’'s claims were preempted under

San Dieqgo Building Trades Council v. Garmon, 359 U.S. 236, 245, 79 S. Ct. 773,

3 L. Ed. 2d 775 (1959). It maintained that under the Garmon preemption doctrine,
state courts may not adjudicate any claims where the conduct at issue is actually
or arguably protected under section 7, or actually or arguably prohibited under
section 8 of the NLRA. 29 U.S.C. § 157-158.° It argued the August 11 work

stoppage was lawful concerted activity and any alleged misrepresentations that

529 U.S.C. § 157 provides in pertinent part, “Employees shall have the right to self-organization,
to form, join, or assist labor organizations, to bargain collectively through representatives of their
own choosing, and to engage in other concerted activities for the purpose of collective bargaining
or other mutual aid or protection . ...” And 29 U.S.C. § 158(b)(3) makes it an unfair labor practice
for a labor union or its agents “to refuse to bargain collectively with an employer” when that union
is the certified representative of that employer's employees.
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workers would return to work were arguably covered by section 8(b)(3) of the
NLRA, which prohibits dishonesty by a labor union during the bargaining process.

The trial court dismissed the three claims arising from the August 11 events.
It concluded that the strike, in which Glacier drivers returned their loaded trucks to
Glacier's Seattle facility, was protected work stoppage activity. The court
acknowledged that while the economic losses from the strike were unfortunate,
such losses did not “touch[] an interest so deeply rooted in local feeling and
responsibility, such as vandalism or violence, that it clearly falls outside the
protection of [the Act].” The trial court, however, declined to dismiss the three
claims related to the August 19 mat pour. Accepting Glacier’s factual allegations
as true, the trial court concluded the alleged misrepresentations did not arguably
fall within the scope of section 8 of the NLRA.

In October 2018, after conducting discovery, the Union moved to dismiss
Glacier's remaining claims on summary judgment. The Union asked the court to
dismiss the fraud and negligent misrepresentation claims, arguing that Glacier
unreasonably relied on Hicks’'s alleged statement because Hicks did not say
drivers would work the mat pour and only a handful of drivers actually answered
the dispatch call before Glacier chose to proceed with it. The Union also
maintained Glacier’s reliance was unjustified because the Union could not require
any drivers to work that night because Glacier had not given the drivers sufficient
notice as required by the August 2017 CBA. The Union sought the dismissal of
the remaining tortious interference claim, arguing GLY did not end its contractual
relationship with Glacier after the drivers failed to show for the mat pour. GLY

rescheduled and completed the mat pour later in August 2017. Finally, the Union
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argued the trial court lacked jurisdiction to adjudicate these claims because they
were preempted by section 301 of the Labor Management Relations Act (LMRA),
29 U.S.C. §185.5

On November 16, 2018, the trial court granted the Union’s motion and
dismissed Glacier’s remaining claims. Glacier appeals the dismissal of two of its
claims arising from the August 11 work stoppage and all three claims arising from
the August 19 mat pour.’

ANALYSIS

Glacier raises three main arguments on appeal. First, it argues that the trial
court erred when it concluded that Glacier's intentional destruction of property
claims arising from the August 11 work stoppage were preempted under Garmon.
Second, it argues that the trial court erred in its alternate conclusion that Glacier’s
misrepresentation claims were preempted by section 301 of the LMRA. Third, it
maintains that the trial court erred when it dismissed its misrepresentation and
tortious interference claims on summary judgment, contending there are issues of

fact needing to be resolved at a trial.

629 U.S.C. § 185(a) provides:

Suits for violation of contracts between an employer and a labor organization
representing employees in an industry affecting commerce as defined in this
chapter, or between any such labor organizations, may be brought in any district
court of the United States having jurisdiction of the parties, without respect to the
amount in controversy or without regard to the citizenship of the parties.

This provision of the LMRA has been held to preempt state law claims based directly on rights
created by a CBA as well as claims that are “substantially dependent on an interpretation of a
collective bargaining agreement.” Beals v. Kiewit Pac. Co., 114 F.3d 892, 894 (9th Cir. 1997).

7 Glacier does not appeal the dismissal of its tortious interference claim arising out of the August
11 work stoppage.
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We conclude the trial court erred in dismissing Glacier's August 11 work
stoppage claims but did not err in dismissing the claims relating to the August 19
mat pour.

A. Garmon Preemption of Glacier's Property Destruction Claims

Glacier contends the trial court erred in concluding Glacier’s intentional
destruction of property claims were preempted under Garmon. We agree.

1. Standard of Review

This appeal arises out of a dismissal on the Union’s motion to dismiss for
lack of subject matter jurisdiction under CR 12(b)(1) and failure to state a claim
under CR 12(b)(6). A motion to dismiss under CR 12(b)(1) may be either facial or

factual. Qutsource Servs. Mgmt., LLC v. Nooksack Bus. Corp., 172 Wn. App. 799,

806, 292 P.3d 147 (2013). In a facial challenge, the sufficiency of the pleadings is
the sole issue. Id. at 806-07. In a factual challenge, the trial court may weigh
evidence to resolve disputed jurisdictional facts. 1d. at 807. In this case, the
Union’s challenge to the trial court’s jurisdiction appears facial, in that it relied on
the allegations in Glacier’'s complaint but it also submitted evidence relating to the
unlawful labor practice complaint it filed with the NLRB. In response, Glacier
submitted, with the trial court's permission, declarations filed with the NLRB.
Although the Union did not concede any factual allegations made by Glacier in
these pleadings, it did not offer evidence to dispute them. Thus, although the trial
court reviewed evidence in addition to the complaint, in rendering its determination
it does not appear it had to resolve any disputed jurisdictional facts. We thus
assume for our analysis that the Union’s motion was a facial challenge to subject

matter jurisdiction.
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When a court rules on a facial challenge, based on the complaint alone or
the complaint supplemented by undisputed facts gleaned from the record, the
existence of subject matter jurisdiction is a question of law that we review de novo.

Id.; see also Ricketts v. Bd. of Accountancy, 111 Wn. App. 113, 116, 43 P.3d 548

(2002) (motion to dismiss for lack of subject matter jurisdiction is reviewed de
novo). The party asserting subject matter jurisdiction bears the burden of proof on

its existence. Qutsource Servs., 172 Wn. App. at 806.

The Union’s motion also invoked CR 12(b)(6). We review dismissals under

CR 12(b)(6) de novo. FutureSelect Portfolio Mgmt., Inc. v. Tremont Grp. Holdings,
Inc., 180 Wn.2d 954, 962, 331 P.3d 29 (2014). Dismissal for failure to state a claim
is appropriate only if it appears beyond a reasonable doubt that no facts exist that

would justify recovery. Cutler v. Phillips Petrol. Co., 124 Wn.2d 749, 755, 881 P.2d

216 (1994). Under this rule, the plaintiff's allegations are presumed to be true and
a court may consider hypothetical facts not part of the formal record. Id.

In this case, the trial court concluded as a matter of law that Glacier’s state
law claims were preempted by federal law. Whether a claim is preempted is a

question of law reviewed de novo. McKee v. AT&T Corp., 164 Wn.2d 372, 387,

191 P.3d 845 (2008); Wal-Mart Stores, Inc. v. United Food & Commercial Workers

Int’l Union, 190 Wn. App. 14, 21, 354 P.3d 31 (2015).

2. Garmon Preemption

In Garmon, a union sought recognition as the representative of nonunion
employees of lumber suppliers. 359 U.S. at 237. The suppliers refused to
recognize the union, and the employees began a peaceful picket at the suppliers’

places of business. Id. A California state court enjoined the picketing and awarded
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damages for losses sustained by the companies. 1d. at 237-38. The United States
Supreme Court held that the suppliers’ state law claims were preempted by federal
labor law. Id. at 245.

Under what has become known as the Garmon preemption doctrine, when
an activity is arguably subject to section 7 or section 8 of the NLRA, “the States as
well as the federal courts must defer to the exclusive competence of the National
Labor Relations Board if the danger of state interference with national policy is to
be averted.” 1d.. And it held that state courts should not determine whether
conduct is arguably protected by the NLRA. Id. at 244. The court stated, “In the
absence of the Board's clear determination that an activity is neither protected nor
prohibited or of compelling precedent applied to essentially undisputed facts, it is
not for this Court to decide whether such activities are subject to state jurisdiction.”
Id. at 246.

Here, we have a clear determination from the NLRB that the intentional
destruction of property during a lawful work stoppage is not protected activity under
section 7 of the NLRA. “Policing of actual or threatened violence to persons or

destruction of property has been held most clearly a matter for the States.” Lodge

76, Int'l Ass’n of Machinists & Aerospace Workers v. Wis. Emp’t Relations

Comm’n, 427 U.S. 132, 136, 96 S. Ct. 2548, 49 L. Ed. 2d 396 (1976) (emphasis

added); see also Cranshaw Constr. of New England, LP v. Int'l Ass’n of Bridge,

Structural & Ornamental lronworkers, 891 F. Supp. 666, 674 (D. Mass. 1995)

(vandalism or the intentional destruction of property during a strike is not protected

activity under the NLRA).
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Moreover, the NLRB, as well as reviewing federal courts, has explicitly
stated that workers who fail to take reasonable precautions to prevent the
destruction of an employer’s plant, equipment, or products before engaging in a
work stoppage may be disciplined by an employer for this conduct. In Marshall

Car Wheel & Foundry Co., 107 N.L.R.B. 314, 315 (1953), the Board stated:

[T]he right of certain classes of employees to engage in concerted
activity is limited by the duty to take reasonable precautions to
protect the employer’s physical plant from such imminent damage as
foreseeably would result from their sudden cessation of work. We
are of the opinion that this duty extends as well to ordinary rank-and-
file employees whose work tasks are such as to involve responsibility
for the property which might be damaged. Employees who strike in
breach of such obligation engage in unprotected activity for which
they may be discharged or subjected to other forms of discipline
affecting their employment conditions.

The Fifth Circuit affirmed this general statement of the law. Nat'| Labor Relations

Bd. v. Marshall Car Wheel & Foundry Co., 218 F.2d 409, 413 (5th Cir. 1955). The

court agreed with the NLRB that the workers’ conduct was unprotected activity
because “the striking employees intentionally chose a time for their walkout when
molten iron in the plant cupola was ready to be poured off, and . . . a lack of
sufficient help to carry out the critical pouring operation might well have resulted in
substantial property damage and pecuniary loss” to the employer. 1d. at 411
(footnote omitted). The employer was able to prevent this damage from occurring
by using employees who refused to honor the strike and its supervisory staff. Id.
The court held that because the union “deliberately timed its strike without prior
warning and with the purpose of causing maximum plant damage and financial

loss” to the employer, the NLRB had no authority to compel the employer to
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reinstate the employees who participated in, authorized, or ratified the illegal
activity. Id. at 413.

The NLRB'’s decision in Marshall Car Wheel has been recognized by federal

courts and the NLRB for decades. See Int’l Protective Servs., Inc., 339 N.L.R.B.

701, 702 (2003) (striking employees’ failure to take reasonable precautions to
protect the employer’s plant, equipment, or products from foreseeable harm is not

protected activity).® In Boghosian Raisin Packing Co., 342 N.L.R.B. 383 (2004),

the NLRB determined that the employees, who walked off the job without
protecting the employers’ perishable products from spoilage, had engaged in
unprotected activity under the NLRA:

The Union apparently decided on the evening of September 30 to
strike the next day, however rather than having employees not report
for work, the Union did the opposite. The employees reported and
began working, then at 7:15 a.m. word was passed to strike. While
the employees did a mini cleanup, of the type required when they
went on a short break, there is no question that by leaving for the
day, there was product damage. . . . And there can be little question
that the product damage was intentional. In such a situation, the
action of employees is unprotected.

The Board has long held that employees have the duty to take
reasonable precautions when striking in order to avoid damage to
the company’s property. Necessarily a strike will cause some
economic loss to an employer, as well as to the employees. But
damage to the company’s property goes beyond such loss and
where strikers deliberately time their strike to cause product damage,

8 The NLRB said:

Both the Board and the courts recognize that the right to strike is not absolute, and
section 7 [of the NRLA] has been interpreted not to protect concerted activity that
is unlawful, violent, in breach of contract, or otherwise indefensible. The Board
has held concerted activity indefensible where employees fail to take reasonable
precautions to protect the employer's plant, equipment, or products from
foreseeable imminent danger due to sudden cessation of work.

Int'l Protective Svcs., 339 N.L.R.B. at 702 (alteration in original) (citation omitted) (quoting
Bethany Med. Ctr., 328 N.L.R.B. 1094, 1094 (1999)).
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then their activity is unprotected for which they can be disciplined or
discharged.

Id. at 396-97 (emphasis added) (citation omitted).

Glacier’s allegations are similar to those of Boghosian Raisin. Glacier

alleged that “[o]n August 11, 2017, the Union and some or all of its officers,
employees, and members consciously acted together . . . to sabotage, ruin and
destroy Glacier's batched concrete.” It further alleged the Union failed to take
reasonable precautions to protect Glacier's equipment, plant, and batched
concrete from “foreseeable imminent danger” resulting from the Union’s sudden
cessation of work. Glacier also claimed the Union drivers “knew their August 11,
2017 conduct was certain to, or substantially certain to, destroy or so materially
alter the physical condition of Glacier's batched concrete as to deprive Glacier of
possession or use of the batched concrete.”

Because the trial court dismissed Glacier’'s claims on a CR 12(b)(1) and
(b)(6) motion, we accept these allegations as true. And if we assume the Union
ordered Glacier’s truck drivers to wait to stop work until Glacier had batched a large
amount of concrete and loaded it into the drivers’ waiting trucks, and the Union did
so with the intention of causing maximum product loss to Glacier, this conduct was
clearly unprotected under section 7 of the NLRA. Because the conduct Glacier
has alleged here is neither actually nor arguably protected activity, there is no

Garmon preemption. The trial court erred in concluding to the contrary.
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B. LMRA Preemption of Glacier's Remaining Claims

Glacier next contends the trial court erred in dismissing Glacier’s fraudulent
and negligent misrepresentation claims relating to the August 19 mat pour,
concluding the claims were preempted by section 301 of the LRMA.

1. Standard of Review

We review summary judgment rulings de novo. Rhoads v. Evergreen Utils.

Contractors, Inc., 105 Wn. App. 419, 423, 20 P.3d 460 (2001).

2. Section 301 Preemption

Section 301 of the LMRA provides exclusive federal court jurisdiction over

claims that an employer or union violated a CBA. Hisle v. Todd Pac. Shipyards

Corp., 151 Wn.2d 853, 863, 93 P.3d 108 (2004). “LMRA supremacy ‘ensure|s]
uniform interpretation of collective-bargaining agreements, and thus . . . promote[s]
the peaceable, consistent resolution of labor-management disputes.” Id.

(alterations in original) (quoting Lingle v. Norge Div. of Magic Chef, Inc., 486 U.S.

399, 404, 108 S. Ct. 1877, 100 L. Ed. 2d 410 (1988)). Section 301 preemption
occurs when the state claim is “ ‘inextricably intertwined with consideration of the

terms of the labor contract,’ ” id. (quoting Allis-Chalmers Corp. v. Lueck, 471 U.S.

202, 213, 105 S. Ct. 1904, 85 L. Ed. 2d 206 (1985)), and application of state law “
‘requires the interpretation of a collective-bargaining agreement,” ” id. (quoting
Lingle, 486 U.S. at 413).

Glacier’s claims are not based on the CBA but instead arise in tort. Our
Supreme Court has recognized that “[a] different issue arises . . . when a plaintiff
brings a claim that does not sound in breach of contract, but nevertheless arguably

implicates the CBA.” Commodore v. Univ. Mech. Contractors, Inc., 120 Wn.2d
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120, 126, 839 P.2d 314 (1992). The Union contends Glacier’s tort claims implicate
the CBA because its defense is based on specific provisions of that agreement.
The Supreme Court, however, held in Commodore that such an indirect connection
to a CBA does not trigger section 301 preemption. Id. at 139.

In Commodore, the trial court concluded a union member’'s claims for
defamation, outrage, racial discrimination, and tortious interference with a
business relationship against his employer were preempted by section 301 of the
LMRA. Id. at 123. On review, our Supreme Court adopted the “Marcus model,”®
which states that “[a] state statutory or common law claim is independent of the
CBA-—and therefore should not be preempted by section 301—if it could be asserted
without reliance on an employment contract.” 1d. at 129 (emphasis omitted). The
court held that section 301 preemption occurs only in cases involving claims of
breach of contract, claims of breach of the implied covenant of good faith and fair
dealing, and claims based directly on violation of the CBA. Id. at 129-30. The
court concluded that the union member’'s tort claims were not based on any
violation of the CBA and thus not preempted by section 301. Id. at 139.

Here, Glacier alleged that the Union fraudulently or negligently
misrepresented the Union’s directive to its members regarding reporting to work
for the mat pour. Glacier’'s claim is based on Hicks’s statement to Herb that the
drivers would “respond to dispatch.” This claim is not directly based on any

violation of the August 2017 CBA—that CBA did not define the phrase “respond to

9 The “Marcus model” was based on a 1989 law review note in the Yale Law Journal by Stephanie
Marcus, which interpreted the 1988 Supreme Court decision in Lingle. Commodore, 120 Wn.2d at
126; see also Stephanie R. Marcus, The Need for a New Approach to Federal Preemption of Union
Members’ State Law Claims, 99 YALE L.J. 209 (1989).
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dispatch.” Determining whether Hicks's statements were misrepresentations
would not have required the trial court to interpret the August 2017 CBA. Although
the Union raised provisions of the August 2017 CBA to undercut the
reasonableness of Glacier’s reliance on Hicks’s statement, there was no dispute
as to the meaning of these provisions. Under Commodore, Glacier’s fraudulent
and negligent misrepresentation claims can be resolved by tort law, and the trial
court did not need to resolve any disputes in interpreting the August 2017 CBA’s

provisions. Cf. Joy v. Kaiser Alum. & Chem. Corp., 62 Wn. App. 909, 816 P.2d 90

(1991) (court affirmed dismissal of plaintiff's tort claim against employer because
claim required court to interpret employer’s promises to plaintiff in CBA). The trial
court erred in concluding otherwise.

C. Glacier's Misrepresentation and Tortious Interference Claims

Although the trial court erred in holding that Glacier's claims for
misrepresentation were preempted by the LMRA, it also addressed the merits of
these claims, concluding Glacier failed to present a genuine issue of material fact.
We conclude the trial court correctly dismissed these claims on their merits but do

So on alterative grounds. See Jenson v. Scribner, 57 Wn. App. 478, 480, 789 P.2d

306 (1990) (appellate court can affirm the dismissal claims on any ground
established by the pleadings and supported by the evidence).

1. Fraudulent and Negligent Misrepresentation

A claim of fraudulent misrepresentation requires proof of a representation

of an existing fact. Cornerstone Equip. Leasing, Inc. v. MacLeod, 159 Wn. App.
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899, 905, 247 P.3d 790 (2011).1° It is well established in Washington that a
promise of future performance is not an actionable representation of existing fact

required for a fraud claim. Adams v. King County, 164 Wn.2d 640, 662, 192 P.3d

891 (2008) (“a false promise does not constitute the representation of existing
fact”). A false representation of presently existing fact is also a prerequisite to a

negligent misrepresentation claim. Donald B. Murphy Contractors, Inc. v. King

County, 112 Wn. App. 192, 197, 49 P.3d 912 (2002).

Hicks’'s alleged statement that “the drivers will respond to dispatch” is a
promise that the drivers will do something in the future. As such, it is not an
actionable statement of existing fact. Summary judgment dismissal of Glacier’s
fraudulent and negligent misrepresentation claim was appropriate on this
alternative ground.

2. Tortious Interference

Glacier next maintains the trial court erred in dismissing its claim that the
Union tortiously interfered with its performance of the GLY contract. Glacier
argued below that the Union interfered with its performance of its contractual
obligations to GLY by falsely stating that drivers would show up for the mat pour.
The trial court concluded that there was no evidence that Hicks's statement

“intended to breach or terminate Glacier’s relationship with GLY” or that the alleged

10 The nine elements of fraud are

(1) representation of an existing fact; (2) materiality; (3) falsity; (4) the speaker's
knowledge of its falsity; (5) intent of the speaker that it should be acted upon by
the plaintiff; (6) plaintiff's ignorance of its falsity; (7) plaintiff's reliance on the truth
of the representation; (8) plaintiff's right to rely upon it; and (9) damages suffered
by the plaintiff.

Stieneke v. Russi, 145 Wn. App. 544, 563, 190 P.3d 60 (2008).
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representation caused Glacier’s injury because the drivers had the discretion to
refuse to work under the August 2017 CBA. While we agree with Glacier that the
trial court applied an incorrect legal standard, we nevertheless affirm the trial
court’s conclusion that Glacier’s evidence failed to establish a question of fact on
the element of proximate cause.

The trial court relied on Brown v. Safeway Stores, Inc., 94 Wn.2d 359, 374,

617 P.2d 704 (1980), for the proposition that Glacier had to prove that the Union
caused a breach or termination of Glacier’s business relationship or contract with

GLY. While Brown correctly set out the necessary elements of a claim under

Restatement (Second) Torts Section 766 (Am. Law Inst. 1979) (tortious
interference causing a breach of contract with a third person), that case did not
address a claim arising under Restatement (Second) Torts Section 766A (tortious
interference preventing plaintiff from performing under a contract with a third
person). Section 766A provides “One who intentionally and improperly interferes
with the performance of a contract . . . between another and a third person, by
preventing the other from performing the contract or causing his performance to
be more expensive or burdensome, is subject to liability to the other for pecuniary
loss resulting to him.” Washington recognizes claims under section 766A. Eserhut

v. Heister, 52 Wn. App. 515, 518, 762 P.2d 6 (1988); see also Pac. Typesetting

Co. v. Int'l Typographical Union, 125 Wash. 273, 216 P. 358 (1923) (union coerced

employees to strike to render it impossible for employer to complete printing
contract with other companies). Under section 766A, Glacier did not have to prove
the Union caused it to breach its contract with GLY or that GLY terminated the

contract with Glacier as a result of the mat pour cancellation. It only had to
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establish that the Union used improper means to make Glacier's performance of
its contract with GLY more expensive or burdensome. Glacier presented evidence
to establish this element of its tortious interference claim.

However, the trial court correctly concluded that Glacier failed to establish
that the Union, through Hicks's statement, proximately caused the losses
associated with canceling the mat pour on August 19. Although causation is
usually an issue for the jury, where inferences from the facts are remote or
unreasonable, factual causation is not established as a matter of law. Sea-Pac

Co. v. United Food & Commercial Workers Local Union 44, 103 Wn.2d 800, 805,

699 P.2d 217 (1985) (affirmed dismissal of tortious interference claim). The
undisputed evidence in this case showed that Glacier's truck drivers had no
contractual obligation to show up for work that night, regardless of any instruction
to do so from Hicks.

Although the August 2017 CBA gave Glacier the exclusive power to make
work assignments, it was required to follow a specific procedure for doing so.
Article 3.02 of the August 2017 CBA provided that Glacier was required to advise
drivers by noon on Thursday before the weekend whenever it anticipated weekend
work. CP 569, 1677. This notice permitted drivers to volunteer for such jobs. CP
1678. Article 3.02 gave Glacier two options for enlisting volunteers. First, it could
offer the weekend job by seniority to employees paid for 32 or fewer hours that
week. CP 569, 1678. Or if it could not recruit enough volunteers through this
process, it could offer the job by seniority to employees paid that week for more

than 32 hours. Id. If, by 5 p.m. on Friday, Glacier did not obtain a sufficient number
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of volunteers, it could force a driver to work by using a third option of assigning
work by inverse seniority to employees. CP 569, 1679.

But the mandatory assignment process in Article 3.02 remained subject to
Article 3.10, which provides that the employer must notify drivers by 9 a.m. each
workday if they would be scheduled for work some time that day. CP 570, 1679.
If work became available after 9 a.m., the employer “may call drivers” but it could
not discipline any employee who declined to report for work. Drivers have no
contractual obligation to take dispatch calls after 9:00 a.m. and, if they do, they
may accept or decline work without repercussion. CP 570, 1679. Finally, any
driver who is scheduled to begin work between 12:00 a.m. and 4:59 a.m. must be
given at least 10 hours’ notice. CP 570, 1679.

It was undisputed that Glacier did not notify drivers of the midnight mat pour
by noon on Thursday, August 17, or by 9:00 a.m. on Friday, August 18. Glacier
also called drivers by seniority, rather than by inverse seniority. CP 1680. And
because Glacier did not begin contacting drivers until approximately 1:30 p.m. on
Friday afternoon, for report times beginning that night at 12:30 a.m., many did not
receive the mandatory 10 hours’ notice. CP 1703-07. Thus, under the
unambiguous terms of the August 2017 CBA, the workers had no obligation to
perform work on the night of August 18 or the early morning of August 19.

Glacier concedes the August 2017 CBA did not require any of its drivers to
report to work for the mat pour. Glacier argues, however, that the terms of the
August 2017 CBA are irrelevant because the Union representative promised the
workers would come to work. Even if we accept this assertion as true, there is

nothing in this record to support the notion that the Union had any authority or
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ability to order drivers to work when the August 2017 CBA did not require them to
do so. Even had Hicks instructed the drivers to show up to work that night, Glacier
has no evidence the drivers had any duty to comply with such an instruction. Under
these circumstances, no reasonable jury could conclude that Hicks’s statement
caused Glacier’s losses. For this reason, summary judgment dismissal of the
tortious interference claim was appropriate.

CONCLUSION

We reverse the dismissal of Glacier’s property destruction claims arising out
of the August 11 work stoppage. Glacier alleged conduct by the Union—sabotage
and the intentional destruction of property—that the NLRB has clearly held is not
protected under section 7 of the NLRA. We affirm the dismissal of the tort claims
arising out of the August 19 mat pour.

Affirmed in part, reversed in part.

WE CONCUR:
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